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consumer	has	no	other	debt	with	the	financial	institution.	The	
amount	financed	is	$4,975.	

The	amount	financed	may	be	calculated	by	first	subtracting	all	
finance	charges	included	in	the	note	amount	($5,435	-	$400	-	
$10	=	$5,025).	The	$25	credit	report	fee	is	not	a	finance	charge	
because	the	loan	is	secured	by	real	property.	The	$5,025	is	
further	reduced	by	the	amount	of	prepaid	finance	charges	paid	
separately,	for	an	amount	financed	of	$5,025	-	$50	=	$4,975.	
The	answer	is	the	same	whether	finance	charges	included	in	
the	obligation	are	considered	prepaid	or	precomputed	finance	
charges.	

The	financial	institution	may	treat	the	$10	service	charge	as	
an	addition	to	the	loan	amount	and	not	as	a	prepaid	finance	
charge.	If	it	does,	the	loan	principal	would	be	$5,000.	The	
$5,000	loan	principal	does	not	include	either	the	$400	or	
the	$10	precomputed	finance	charge	in	the	note.	The	loan	
principal	is	increased	by	other	amounts	that	are	financed	which	
are	not	part	of	the	finance	charge	(the	$25	credit	report	fee)	
and	reduced	by	any	prepaid	finance	charges	(the	$50	loan	fee,	
not	the	$10	service	charge)	to	arrive	at	the	amount	financed	of	
$5,000	+	$25	-	$50	=	$4,975.	

Other	Calculat�ons	

The	financial	institution	may	treat	the	$10	service	charge	as	a	
prepaid	finance	charge.	If	it	does,	the	loan	principal	would	be	
$5,010.		The	$5,010	loan	principal	does	not	include	the	$400	
precomputed	finance	charge.	The	loan	principal	is	increased	
by	other	amounts	that	are	financed	which	are	not	part	of	the	
finance	charge	(the	$25	credit	report	fee)	and	reduced	by	any	
prepaid	finance	charges	(the	$50	loan	fee	and	the	$10	service	
charge	withheld	from	loan	proceeds)	to	arrive	at	the	same	
amount	financed	of	$5,010	+	$25	-	$50-	$10	=	$4,975.	

Refinanc�ngs	§226.20	

When	an	obligation	is	satisfied	and	replaced	by	a	new	
obligation	to	the	original	financial	institution	(or	a	holder	
or	servicer	of	the	original	obligation)	and	is	undertaken	by	
the	same	consumer,	it	must	be	treated	as	a	refinancing	for	
which	a	complete	set	of	new	disclosures	must	be	furnished.	A	
refinancing	may	involve	the	consolidation	of	several	existing	
obligations,	disbursement	of	new	money	to	the	consumer,	or	
the	rescheduling	of	payments	under	an	existing	obligation.		
In	any	form,	the	new	obligation	must	completely	replace	the	
earlier	one	to	be	considered	a	refinancing	under	the	regulation.	
The	finance	charge	on	the	new	disclosure	must	include	any	
unearned	portion	of	the	old	finance	charge	that	is	not	credited	
to	the	existing	obligation.		(§226.20(a))	

The	following	transactions	are	not	considered	refinancings	
even	if	the	existing	obligation	is	satisfied	and	replaced	by	a	
new	obligation	undertaken	by	the	same	consumer:	

•	 A	renewal	of	an	obligation	with	a	single	payment	of	
principal	and	interest	or	with	periodic	interest	payments	
and	a	final	payment	of	principal	with	no	change	in	the	
original	terms.	

•	 An	APR	reduction	with	a	corresponding	change	in	the	
payment	schedule.	

•	 An	agreement	involving	a	court	proceeding.	

•	 Changes	in	credit	terms	arising	from	the	consumer's	default	
or	delinquency.	

•	 The	renewal	of	optional	insurance	purchased	by	the	
consumer	and	added	to	an	existing	transaction,	if	required	
disclosures	were	provided	for	the	initial	purchase	of	the	
insurance.	

However,	even	if	it	is	not	accomplished	by	the	cancellation	
of	the	old	obligation	and	substitution	of	a	new	one,	a	new	
transaction	subject	to	new	disclosures	results	if	the	financial	
institution:	

•	 Increases	the	rate	based	on	a	variable	rate	feature	that	was	
not	previously	disclosed;	or	

•	 Adds	a	variable	rate	feature	to	the	obligation.	

If,	at	the	time	a	loan	is	renewed,	the	rate	is	increased,	the	
increase	is	not	considered	a	variable	rate	feature.	It	is	the	cost	
of	renewal,	similar	to	a	flat	fee,	as	long	as	the	new	rate	remains	
fixed	during	the	remaining	life	of	the	loan.	If	the	original	
debt	is	not	canceled	in	connection	with	such	a	renewal,	the	
regulation	does	not	require	new	disclosures.	Also,	changing	
the	index	of	a	variable	rate	transaction	to	a	comparable	
index	is	not	considered	adding	a	variable	rate	feature	to	the	
obligation.	

Subpart	D—M�scellaneous	
C�v�l	L�ab�l�ty	§130	

If	a	creditor	fails	to	comply	with	any	requirements	of	the	
TILA,	other	than	with	the	advertising	provisions	of	chapter	3,	
it	may	be	held	liable	to	the	consumer	for:	

•	 Actual	damage,	and	

•	 The	cost	of	any	legal	action	together	with	reasonable	
attorney's	fees	in	a	successful	action.	

If	it	violates	certain	requirements	of	the	TILA,	the	creditor	
also	may	be	held	liable	for	either	of	the	following:	

•	 In	an	individual	action,	twice	the	amount	of	the	finance	
charge	involved,	but	not	less	than	$100	or	more	than	
$1,000.		However,	in	an	individual	action	relating	to	a	
closed-end	credit	transaction	secured	by	real	property	or	a	
dwelling,	twice	the	amount	of	the	finance	charge	involved,	
but	not	less	than	$200	or	more	than	$2,000.
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•	 In	a	class	action,	such	amount	as	the	court	may	allow.		The	
total	amount	of	recovery,	however,	cannot	be	more	than	
$500,000	or	1	percent	of	the	creditor's	net	worth,	whichever	
is	less.	

Civil	actions	that	may	be	brought	against	a	creditor	also	
may	be	maintained	against	any	assignee	of	the	creditor	if	the	
violation	is	apparent	on	the	face	of	the	disclosure	statement	or	
other	documents	assigned,	except	where	the	assignment	was	
involuntary.	

A	creditor	that	fails	to	comply	with	TILA’s	requirements	for	
high-cost	mortgage	loans	may	be	held	liable	to	the	consumer	
for	all	finance	charges	and	fees	paid	to	the	creditor.		Any	
subsequent	assignee	is	subject	to	all	claims	and	defenses	
that	the	consumer	could	assert	against	the	creditor,	unless	
the	assignee	demonstrates	that	it	could	not	reasonably	have	
determined	that	the	loan	was	subject	to	§226.32.

Cr�m�nal	L�ab�l�ty	§112	

Anyone	who	willingly	and	knowingly	fails	to	comply	with	any	
requirement	of	the	TILA	will	be	fined	not	more	than	$5,000	or	
imprisoned	not	more	than	one	year,	or	both.	

Adm�n�strat�ve	Act�ons	§108	

The	TILA	authorizes	federal	regulatory	agencies	to	require	
financial	institutions	to	make	monetary	and	other	adjustments	
to	the	consumers’	accounts	when	the	true	finance	charge	or	
APR	exceeds	the	disclosed	finance	charge	or	APR	by	more	
than	a	specified	accuracy	tolerance.	That	authorization	extends	
to	unintentional	errors,	including	isolated	violations	(e.g.,	
an	error	that	occurred	only	once	or	errors,	often	without	a	
common	cause,	that	occurred	infrequently	and	randomly).	

Under	certain	circumstances,	the	TILA	requires	federal	
regulatory	agencies	to	order	financial	institutions	to	reimburse	
consumers	when	understatement	of	the	APR	or	finance	charge	
involves:

•	 Patterns	or	practices	of	violations	(e.g.,	errors	that	
occurred,	often	with	a	common	cause,	consistently	or	
frequently,	reflecting	a	pattern	with	a	specific	type	or	types	
of	consumer	credit).

•	 Gross	negligence.	

•	 Willful	noncompliance	intended	to	mislead	the	person	to	
whom	the	credit	was	extended.	

Any	proceeding	that	may	be	brought	by	a	regulatory	agency	
against	a	creditor	may	be	maintained	against	any	assignee	
of	the	creditor	if	the	violation	is	apparent	on	the	face	of	the	
disclosure	statement	or	other	documents	assigned,	except	
where	the	assignment	was	involuntary.		(§131)	

Relat�onsh�p	to	State	Law	§111	

State	laws	providing	rights,	responsibilities,	or	procedures	
for	consumers	or	financial	institutions	for	consumer	credit	
contracts	may	be:	

•	 Preempted	by	federal	law;	

•	 Appropriate	under	state	law	and	not	preempted	by	federal	
law;	or	

•	 Substituted	in	lieu	of	TILA	and	Regulation	Z	requirements.	

State	law	provisions	are	preempted	to	the	extent	that	they	
contradict	the	requirements	in	the	following	chapters	of	the	
TILA	and	the	implementing	sections	of	Regulation	Z:	

•	 Chapter	1,	"General	Provisions,"	which	contains	definitions	
and	acceptable	methods	for	determining	finance	charges	
and	annual	percentage	rates.	For	example,	a	state	law	
would	be	preempted	if	it	required	a	bank	to	include	in	the	
finance	charge	any	fees	that	the	federal	law	excludes,	such	
as	seller's	points.	

•	 Chapter	2,	"Credit	Transactions,"	which	contains	disclosure	
requirements,	rescission	rights,	and	certain	credit	card	
provisions.	For	example,	a	state	law	would	be	preempted	if	
it	required	a	bank	to	use	the	terms	"nominal	annual	interest	
rate"	in	lieu	of	"annual	percentage	rate."	

•	 Chapter	3,	"Credit	Advertising,"	which	contains	consumer	
credit	advertising	rules	and	annual	percentage	rate	oral	
disclosure	requirements.	

Conversely,	state	law	provisions	may	be	appropriate	
and	are	not	preempted	under	federal	law	if	they	call	for,	
without	contradicting	chapters	1,	2,	or	3	of	the	TILA	or	
the	implementing	sections	of	Regulation	Z,	either	of	the	
following:	

•	 Disclosure	of	information	not	otherwise	required.		A	state	
law	that	requires	disclosure	of	the	minimum	periodic	
payment	for	open-end	credit,	for	example,	would	not	be	
preempted	because	it	does	not	contradict	federal	law.	

•	 Disclosures	more	detailed	than	those	required.	A	state	
law	that	requires	itemization	of	the	amount	financed,	for	
example,	would	not	be	preempted,	unless	it	contradicts	
federal	law	by	requiring	the	itemization	to	appear	with	
the	disclosure	of	the	amount	financed	in	the	segregated	
closed-end	credit	disclosures.	

The	relationship	between	state	law	and	chapter	4	of	the	
TILA	("Credit	Billing")	involves	two	parts.		The	first	part	
is	concerned	with	§161	(correction	of	billing	errors)	and	
§162	(regulation	of	credit	reports)	of	the	act;	the	second	part	
addresses	the	remaining	sections	of	chapter	4.	

State	law	provisions	are	preempted	if	they	differ	from	the	
rights,	responsibilities,	or	procedures	contained	in		§161	or	
§162.	An	exception	is	made,	however,	for	state	law	that	allows	
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a	consumer	to	inquire	about	an	account	and	requires	the	bank	
to	respond	to	such	inquiry	beyond	the	time	limits	provided	by	
federal	law.	Such	a	state	law	would	not	be	preempted	for	the	
extra	time	period.	

State	law	provisions	are	preempted	if	they	result	in	violations	
of	§163	through	§171	of	chapter	4.	For	example,	a	state	law	
that	allows	the	card	issuer	to	offset	the	consumer's	credit-card	
indebtedness	against	funds	held	by	the	card	issuer	would	
be	preempted,	since	it	would	violate	12	CFR	226.12(d).	
Conversely,	a	state	law	that	requires	periodic	statements	to	be	
sent	more	than	14	days	before	the	end	of	a	free-ride	period	
would	not	be	preempted,	since	no	violation	of	federal	law	is	
involved.	

A	bank,	state,	or	other	interested	party	may	ask	the	Federal	
Reserve	Board	to	determine	whether	state	law	contradicts	
chapters	1	through	3	of	the	TILA	or	Regulation	Z.	They	also	
may	ask	if	the	state	law	is	different	from,	or	would	result	in	
violations	of,	chapter	4	of	the	TILA	and	the	implementing	
provisions	of	Regulation	Z.	If	the	board	determines	that	a	
disclosure	required	by	state	law	(other	than	a	requirement	
relating	to	the	finance	charge,	annual	percentage	rate,	or	
the	disclosures	required	under	§226.32)	is	substantially	the	
same	in	meaning	as	a	disclosure	required	under	the	act	or	
Regulation	Z,	generally	creditors	in	that	state	may	make	the	
state	disclosure	in	lieu	of	the	federal	disclosure.

Subpart	E—Spec�al	Rules	for	Certa�n	Home	
Mortgage	Transact�ons	
General	Rules	§226.31	

The	requirements	and	limitations	of	this	subpart	are	in	
addition	to	and	not	in	lieu	of	those	contained	in	other	subparts	
of	Regulation	Z.		The	disclosures	for	high	cost	and	reverse	
mortgage	transactions	must	be	made	clearly	and	conspicuously	
in	writing,	in	a	form	that	the	consumer	may	keep.	

Certa�n	Closed-End	Home	Mortgages	§226.32	

The	requirements	of	this	section	apply	to	a	consumer	credit	
transaction	secured	by	the	consumer’s	principal	dwelling,	in	
which	either:	

•	 The	APR	at	consummation	will	exceed	by	more	than	8	
percentage	points	for	first-lien	mortgage	loans,	or	by	more	
than	10	percentage	points	for	subordinate-lien	mortgage	
loans,	the	yield	on	Treasury	securities	having	comparable	
periods	of	maturity	to	the	loan’s	maturity	(as	of	the	15th	
day	of	the	month	immediately	preceding	the	month	in	
which	the	application	for	the	extension	of	credit	is	received	
by	the	creditor);	or	

•	 The	total	points	and	fees	(see definition	below)	payable	
by	the	consumer	at	or	before	loan	closing	will	exceed	the	
greater	of	eight	percent	of	the	total	loan	amount	or	$480	
for	the	calendar	year	2002.		(This	dollar	amount	is	adjusted	

annually	based	on	changes	in	the	Consumer	Price	Index.		
See staff	commentary	to	32(a)(1)(ii)	for	a	historical	list	of	
dollar	amount	adjustments.)		(§226.32(a)(1))

Exempt�ons:	

•	 Residential	mortgage	transactions	(generally	purchase	
money	mortgages),

•	 Reverse	mortgage	transactions	subject	to	§226.33,	or	

•	 Open-end	credit	plans	subject	to	Subpart	B	of	Regulation	
Z.	

Po�nts	and	Fees	include	the	following:	

•	 All	items	required	to	be	disclosed	under	§226.4(a)	and	(b),	
except	interest	or	the	time-price	differential;

•	 All	compensation	paid	to	mortgage	brokers;	and		

•	 All	items	listed	in	§226.4(c)(7),	other	than	amounts	held	
for	future	taxes,	unless all of the following conditions are 
met:

°	 The	charge	is	reasonable	

°	 The	creditor	receives	no	direct	or	indirect	compensation	
in	connection	with	the	charge,	and	

°	 The	charge	is	not	paid	to	an	affiliate	of	the	creditor;	and	

•	 Premiums	or	other	charges,	paid	at	or	before	closing	
whether	paid	in	cash	or	financed,	for	optional	credit	life,	
accident,	health,	or	loss-of-income	insurance,	and	other	
debt-protection	or	debt	cancellation	products	written	in	
connection	with	the	credit	transaction.	(§226.32(b)(1))

Reverse	Mortgages	§226.33	

A	reverse	mortgage	is	a	non-recourse	transaction	secured	by	
the	consumer’s	principal	dwelling	which	ties	repayment	(other	
than	upon	default)	to	the	homeowner’s	death	or	permanent	
move	from,	or	transfer	of	the	title	of,	the	home.

Subpart	F-Electron�c	Commun�cat�on
Section	226.36	contains	the	rules	for	electronic	delivery	of	
required	disclosures,	when	consumers	have	consented	to	
receive	them	electronically.		A	creditor	that	delivers	disclosure	
electronically	has	two	options	under	the	regulation.		The	
creditor	must:

1.	 Send	the	disclosure	to	the	consumer’s	electronic	address;	or

2.	 Make	the	disclosure	available	at	another	location	such	as	an	
Internet	web	site;	AND

i.	 Alert	the	consumer	of	the	disclosure’s	availability	by	
sending	a	notice	to	the	consumer’s	electronic	address	
(or	to	a	postal	address,	at	the	financial	institution’s	
option).		The	notice	shall	identify	the	account	involved	
and	the	address	of	the	Internet	web	site	or	other	location	
where	the	disclosure	is	available;	and


